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Memorandum
Date: May 18, 2017
TO: Wyoming Environmental Quality Council (EQC)
FROM: Ryan Schierman, Program Manager, WY DEQ/Uranium Recovery Program
RE: Responses to Comments to Rule-Making for Revised URP Rules, EQC Meeting

May 24, 2017, Sheridan, Wyoming

The Wyoming Department of Environmental Quality/Uranium Recovery Program (DEQ/URP)
has received a total of five responses regarding the revisions to the URP rules which will be
presented before the EQC on Wednesday, May 24, 2017, in Sheridan, Wyoming. The responses
were provided to the URP by the following interested parties:

1. U.S. Nuclear Regulatory Commission (NRC), letter dated April 20, 2017;
2. Wyoming Mining Association (WMA), letter dated March 9, 2017,
Powder River Basin Resource Council (PRBRC), letter dated May 1, 2017;
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4. Wyoming Association of Professional Archaeologists, letter dated, March 13, 2017; and
5. Uranium Watch, letter dated April 30, 2017.

The URP greatly appreciates the contributions and comments provided by above-listed parties.
The URP has enclosed a detailed Response to Comments document that addresses the concerns
of the interested parties. The URP will address these concerns and any other questions related to
the revised URP rules at the EQC meeting on May 24, 2017. Thank you.

Respectfully submitted,

P A

Ryan Schierman
Uranium Recovery Program Manager

200 West 17th Street - Cheyenne, WY 82002 - http://deq.wyoming.gov - Fax (307)635-1784
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NRC Comments

Wyoming has been working with the Nuclear Regulatory Commission (NRC) since
2014 on the process to become an NRC Agreement State. As part of this process the Wyoming
Department of Environmental Quality (WDEQ) sent a draft application on October 26, 2016.
The draft application included proposed regulations, programmatic procedures, statutes, and
other program details. The draft application was sent with the hope that comments could be
received prior to the Environmental Quality Council Meeting (EQC) such that any comments in
regards to the regulations could be addressed before the regulations became finalized. On April
20, 2017, WDEQ received NRC comments on the draft application. The comments were
directed to the whole program, but WDEQ removed only the pertinent comments pertaining to
the regulations for consideration by the EQC. Please find the relevant comments below.

NRC Comment 5

5. On page 33 of 1080, Wyoming Statute 35-11-103(e)(viii), the definition states,
“‘Operation’ means all of the activities, equipment, premises, facilities,
structures, roads, rights-of-way, waste and refuse areas excluding uranium mill
tailings and mill facilities, within the Nuclear Regulatory Commission license
area, storage and processing areas, and shipping areas used in the process of
excavating or removing overburden and minerals from the affected land or for
removing overburden for the purpose of determining the location, quality or
guantity of a natural mineral deposit or for the reclamation of affected land.”

Please clarify what the phrase “excluding mill tailings and mill facilities,
within the Nuclear Regulatory Commission license area” means in terms of
the Wyoming’s implementation of NRC regulatory requirements. Would the
definition of “operation” be revised if Wyoming assumes regulatory authority
over source material involved in milling and the associated 11e.(2) byproduct
material? Please also clarify how this exclusion affects the other definitions in
this section.

WDEQ RESPONSE:

Pursuant to 35-11-103(e), the definition of “Operation” identified by the NRC’s
comment is only applicable to the Land Quality Division and not the Uranium
Recovery Program. Additionally, at the time of agreement, there will not be any
“Nuclear Regulatory Commission license areas." Instead, the areas will be Uranium
Recovery Program license areas. Regardless, we will propose that the definition of
“Operation,” as it pertains to the Uranium Recovery Program specifically, be included
in Chapter 1 definitions of the proposed rules, as follows:

"Operation" means all of the activities, equipment, premises, facilities, structures,
roads, right-of-way, waste and refuse areas, storage and processing areas, and
shipping areas used in the process of excavating or removing overburden and




minerals from the affected land or for removing overburden for the purpose of
determining the location, quality or quantity of natural, deposit or for the reclamation
of affected lands.

NRC Comment 13

13.  On page 266 of 1080, Wyoming Statute 35-11-2003(e), it states that the
NRC will retain regulatory authority over independent or commercial laboratory
facilities that are handling 11e.(2) byproduct material, but does not mention source
material involved in uranium milling.

Please clarify if Wyoming intends to have regulatory authority over the source
material involved in milling at independent or commercial laboratory facilities or if there
will be revisions to the legislation so that the NRC would be the sole regulatory authority
over these facilities.

WDEQ Response

Wyoming does not intend to regulate source material at independent or commercial
laboratory facilities. While the URP contends most source material would be covered under the
small quantities provisions listed in Chapter 10 of the proposed rules, the URP will propose the
following change to provide additional clarity to the proposed rules:

URP Chapter 1, Section 3

@ Except as otherwise specifically provided, these rules apply to all persons who
receive, possess, use, offer, and receive for transfer, own, or acquire, any byproduct material
or source material from the extraction and concentration of source material at uranium and
thorium milling facilities. Nothing in these rules shall apply to any person to the extent such
person is subject to regulation not relinquished by the United States Nuclear Regulatory
Commission (NRC). These rules do not govern the mining or removal of source material in its
natural state or independent or commercial laboratory facilities that possess, use, or accept
byproduct or source material.

NRC Comments 17, 29, & 49

17.  On page 268 of 1080, Wyoming Statute 35-11-2004(b), it states, “[P]rior to
terminating any license the administrator of the land quality division shall obtain a
determination from the nuclear regulatory commission that the licensee has complied with
the commission’s decontamination, decommissioning, disposal and reclamation
standards.”

Partial site release for ISR facilities is common. If an amendment to a future
Wyoming materials license resulted in shrinkage of an ISR licensed boundary (i.e., partial
release), the NRC review team should have the ability to review a partial site release to
make a determination that all applicable standards and requirements pertaining to such
material have been met consistent with SA-900. Please provide Wyoming’s process for
handling partial site releases.



29.  On page 333 of 1080, Article Il, Section B.1, it states, “[P]rior to the
termination of a State license for such byproduct material, or for any activity that
results in the production of such material, the Commission shall have made a
determination that all applicable standards and requirements pertaining to such
material have been met.”

Same comment as (17) above. Partial site release for ISR facilities is common. If an
amendment to a future Wyoming materials license resulted in shrinkage of an ISR licensed
boundary, the NRC review team should have the ability to review a partial site release to
make a determination that all applicable standards and requirements pertaining to such
material have been met consistent with SA-900. Please describe your process for handling
partial site releases. Please include this as a part of Wyoming licensing procedures.

49.  On page 391 of 1080, Chapter 4, Section 16(k), allows for an applicant to
request a subsite or a portion of a licensed area be released for unrestricted use before
full license termination. Please describe your process for handling partial site releases.

WDEQ Response

The URP will propose adding the following language to provide clarity partial site
releases:

URP Chapter 4 Section 16(k)

(k) A licensee may request that a subsite or a portion of a licensed area be released for
unrestricted use before full license termination as long as release of the area of concern will
not adversely impact the remaining unaffected areas and will not be recontaminated by
ongoing authorized activities. When the licensee is confident that the area of concern will be
acceptable to the Department for release for unrestricted use, a written request for release for
unrestricted use and Department confirmation of closeout work performed shall be submitted
to the Department. The request should include a comprehensive report, accompanied by
survey and sample results that show contamination is less than the limits specified 10 C.F.R.
Par 40, Appendix A and an explanation of how ongoing authorized activities will not
adversely affect the area proposed to be released. Upon confirmation by the Department that
the area of concern is releasable for unrestricted use, the licensee may apply for a license
amendment, if required.

(i)  The Department will submit partial site releases to the NRC in accordance to SA-900
for approval; and

(i) Prior to terminating any license, the Administrator of the Land Quality Division shall
receive approval and a determination from the NRC that the licensee has complied
with the NRC's decontamination, decommissioning, disposal and reclamation
standards in accordance with SA-900.

NRC Comments 32 & 33

32.  On page 345 of 1080, Chapter 1, Section 2, it states, “[I]t is the purpose of
these rules to state such requirements as shall be applied in the use of byproduct material
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and source material involved in the extraction and concentration of uranium and thorium
in source material and ores at uranium and thorium milling facilities (referred
throughout these rules as licensed material) such that the Department can ensure the
protection of the public health and safety to all persons at, or in the vicinity of, the place
of use, storage, or disposal.”

This provision is inconsistent with the Wyoming legislation under the provisions in
Wyoming Statute 35-11-2001 and the AEA definition of byproduct material in Section
11e.(2).

Please revised the sentence to state *... extraction or concentration of uranium or
thorium ...and the management and disposal of 11e.(2) byproduct material” to be
consistent with the Wyoming legislation and the AEA definition of byproduct material in
Section 11e.(2). These changes must be made throughout the document for consistency.

33.  On page 345 of 1080, Chapter 1, Section 3, it states, “[E]xcept as
otherwise specifically provided, these rules apply to all persons who receive, possess,
use, offer and receive for transfer, own, or acquire any byproduct material or source
material from the extraction and concentration of source material at uranium and
thorium milling facilities. Nothing in these rules shall apply to any person to the extent
such person is subject to regulation not relinquished by the United States Nuclear
Regulatory Commission (NRC). These rules do not govern the mining or removal of
source material in its natural state.”

This provision is inconsistent with the language in the Wyoming legislation under
the provisions in Wyoming Statue 35-11-2001 and the AEA definition of byproduct
material in Section 11e.(2).

Please revise the sentence to state, “... extraction or concentration of uranium or
thorium...” to be consistent with the Wyoming legislation and the AEA definition of
byproduct material in Section 11e.(2). Please also add “... and the management and
disposal of 11e.(2) byproduct material....”.

WDEQ Response

The URP will propose that “uranium and thorium” be changed to “uranium or thorium”
throughout the proposed rules. Additionally, the URP will propose that "extraction and
concentration™ be changed to "extraction or concentration™ throughout the proposed rules.
Finally, the URP will add the term "management and disposal of byproduct material™ throughout
the proposed rules as applicable, and specifically to Chapter 1, Sections 2 and 3 as suggested by
the NRC.

NRC Comment 34

34. On page 368 of 1080, Chapter 1, Section 12(c), it states, “[A]dditional
records requirements are specified elsewhere in these rules. If the record retention period
is not specified, the record shall be maintained for a period of three years.”
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The NRC review team notes records are to be retained for three years, unless otherwise
specified in these rules. The NRC review team was unable to verify where rules are
located within the draft application that would require longer retention periods to be
consistent with the NRC’s regulatory requirements. Spill records are an example of
records that must be maintained until license termination (i.e., a period that may exceed
three years) for purposes of restoration and decommissioning in accordance with 10 CFR
40.36(f).

Pease identify other Wyoming regulatory provisions related to record retention
and, if inconsistent with NRC requirements, make the appropriate revisions to these
Wyoming regulations.

WDEQ Response

The proposed rules incorporate 10 C.F.R. § 40.36(f) by reference in Chapter 4, Section
2 of the proposed rules.

NRC Comment 35

35.  On page 369 of 1080, Chapter 2, Section 2, it states, “[T]he Department
may inspect, enforce, and penalize both licensees and the unlawful possession; use,
transfer, ownership or other such unpermitted handling of byproduct material and
source material involved in the extraction and concentration of uranium and thorium
at uranium and thorium facilities in accordance with these rules, the Act, and
applicable state and federal laws.”

Please revise the sentencetoclarify thatthe Department hasauthorization over
both licensees and non-licensees by adding the phrase “non-licensees for the” before
“unlawful possession. The sentence should read, “[T]he Department may inspect,
enforce, and penalize both licensees and the unlawful possession; use, transfer,
ownership or other such unpermitted handling of byproduct material and source
material involved in the extraction or concentration of uranium or thorium at
uranium and thorium facilities in accordance with these rules, the Act, and applicable
state and federal laws.”

WDEQ Response

The URP will propose the following changes to Chapter 2, Section 2 of the
proposed rules:

(@) [T]he Department may inspect, enforce, and penalize both licensees and the
non-licensees, for the unlawful possession, use, transfer, ownership, or other such
unpermitted handling of byproduct material and source material involved in the extraction
or and concentration of uranium or and thorium facilities in accordance with these rules,
the Act, and applicable state and federal laws.

NRC Comments 36 &38




36.  Onpage 370 of 1080, Chapter 2, Section 5(b), it states, “[L]icensee
initiative for self-identification and correction of problems is encouraged. The
Department will generally not issue Notices of Violations for a violation that:

a. Was identified by the licensee;

b. Results in low or no health and safety consequences;

c. Was documented , in writing, for review by the Department ;

d. Was or will be corrected , including measures to prevent
recurrence, within ninety (90) days, or another time frame
approved by the Department; and

e. Was not a violation that could reasonably be expected to have been
prevented by the licensee's corrective action for a previous violation?”

Wyoming regulations provides a detailed listing for situations that would not
generally receive a Notice of Violation. Such provisions would be better in guidance, such
as an enforcement policy, to provide greater flexibility to the regulatory agency.

To aid the program, the NRC review team recommends deleting this section from
the regulations and incorporating the above list in guidance.

38.  On page 370 of 1080, Chapter 2, Section 5 (d) states, “[L]icensees are not
ordinarily cited for violations resulting from matters outside of their control, such as
equipment failures that were not avoidable by reasonable quality assurance measures or
management controls.”

Wyoming regulations state that management controls would be listed as a reason
for not citing a violation. Such provisions would be better in guidance, such as an
enforcement policy, to provide flexibility to the regulatory agency.

To aid the program, the NRC review team recommends deleting this section from
the regulations. Please also explain why equipment failures in these situations would not
be ordinarily cited for violations because they are “outside” the control of the licensee.

WDEQ Response

The URP will propose that the reference to “management controls “be removed from
Chapter 2, Section 5(c) of the proposed rules, as follows:

(c) Licensees are not ordinarily cited for violations resulting from matters outside of
their control, such as equipment failures that were not avoidable by reasonable quality
assurance measures or-management-controls. However, licensees are held responsible for acts
of their employees. Accordingly, the rules should not be construed to excuse personal errors.

NRC Comments 37 & 47

37.  On page 370 of 1080, Chapter 2, Section 5(c) is missing.
Please provide missing section.

47.  On page 382 of 1080, Chapter 4, Section 9, editorial comment: Letter (c)
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that occurs after (g) and before (h) appears out of order.

WDEQ Response
The URP will correct the formatting errors identified above.

NRC Comments 39 & 40

39.  On page 374 of 1080, Chapter 4, Section 1, it states, “[T]his Chapter
establishes the criteria for issuance and terms of conditions upon which the Department
may issue licenses to receive title to, acquire, own, possess, transfer, offer or receive for
transport, or deliver any licensed material. This Chapter also governs the operation of
facilities for handling and disposing of licensed material. This Chapter also provides
requirements for decommissioning and the long-term care and maintenance of byproduct
material. Unless otherwise specified, the requirements of this Chapter are in addition to,
and not in substitution for, other applicable requirements of these rules.”

This provision is inconsistent with the NRC regulations that also provides
regulatory authority over the “use” of radioactive material. In 10 CFR 40.3, it states,
“[A] person subject to the regulations in this part may not receive, possess, use, transfer,
provide for long-term care, deliver or dispose of byproduct material of residual
radioactive material. . .”

Please add the word “use” before “transfer” such that it is consistent with NRC
regulations. The sentence should read, “[T]his Chapter establishes the criteria for
issuance and terms of conditions upon which the Department may issue licenses to
receive title to, acquire, own, possess, use, transfer, offer or receive for transport, or
deliver any licensed material.”

40. General comment: Please add the word “use” before “transfer” such that
it is consistent with NRC regulations (as referenced above in 10 CFR 40.3) throughout
these documents. The related sentences should read, “[T]his Chapter establishes the
criteria for issuance and terms of conditions upon which the Department may issue
licenses to receive title to, acquire, own, possess, use, transfer, offer or receive for
transport, or deliver any licensed material.”

WDEQ Response:

To be consistent with the NRC regulations, the URP will propose that the verb "use"
be added throughout the proposed rules as applicable.

NRC Comment 41

41. On page 374 of 1080, Chapter 4, Section 2(b), it states, “[T]his Chapter
governs byproduct material located at a site where milling operations are no longer
active, if such site is not covered by the remedial action program of Title I of the
Uranium Mill Tailings Radiation Control Act(UMTRCA) 0f1978 (42 U.S.C. 8§ 7901
et seq.). This Chapter does not establish criteria and procedures for the
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issuance of licenses for materials covered under Title | of UMTRCA of 1978,
unless that program fails to accomplish the remedial action. Disposal at a
uranium or thorium processing site of licensed material which is not byproduct
material must not inhibit reclamation of the tailings impoundment or the ability of
the United States Government to take title to the impoundment as long-term
custodian.”

This requirement indicates that Wyoming can regulate UMTRCA Title I sites if
the current program is failing in its remedial actions. This is in conflict with Wyoming’s
statements in its draft 274b. Agreement which states that the NRC has regulatory
authority over UMTRCA Title | sites.

Please revise this sentence so it is clear the NRC retains authority over UMTRCA
Title | sites even if the remedial action fails. Please strike out the phrase “..., unless that
program fails to accomplish the remedial action.” The revised sentence should read,
“[T]his Chapter does not establish criteria and procedures for the issuance of licenses for
materials covered under Title | of UMTRCA of 1978.”

Chapter 4, Section 2(b) also states, “[D]isposal at a uranium or thorium processing
site of licensed material which is not byproduct material must not inhibit reclamation of
the tailings impoundment or the ability of the United States Government to take title to
the impoundment as long-term custodian.” Please explain what licensable material
Wyoming expects to regulate with regard to disposal at a uranium or thorium processing
site which is not byproduct material. This material appears to be outside of the scope of
material defined in the Agreement.

WDEQ Response:

The URP will delete Chapter 4, Section 2(b) of the proposed rules and instead
incorporate 10 C.F.R. Section § 40.2(a) by reference in Chapter 4, Section 3(a) of the proposed
rules.

10 CFR 40.2(a)

(a) Prior to the completion of the remedial action, the Commission will not require a
license pursuant to 10 CFR chapter I for possession of residual radioactive materials as defined
in this part that are located at a site where milling operations are no longer active, if the site is
covered by the remedial action program of title | of the Uranium Mill Tailings Radiation Control
Act of 1978, as amended. The Commission will exert its regulatory role in remedial actions
primarily through concurrence and consultation in the execution of the remedial action pursuant
to title I of the Uranium Mill Tailings Radiation Control Act of 1978, as amended. After remedial
actions are completed, the Commission will license the long-term care of sites, where residual
radioactive materials are disposed, under the requirements set out in 8 40.27.

(b) The Commission will regulate byproduct material as defined in this part that is
located at a site where milling operations are no longer active, if such site is not covered by the
remedial action program of title I of the Uranium Mill Tailings Radiation Control Act of 1978.
The criteria in appendix A of this part will be applied to such sites.



NRC Comments 42 & 56

42.  On page 374 of 1080, Chapter 4, Section 4 is Wyoming’s only regulatory
section containing provisions regarding deliberate misconduct in the chapters covering
the uranium recovery program. This section does not cover regulatory requirements in
10 CFR 40.10 or 71.8. In particular, the provisions do not reference Chapter 9
“Transportation,” and the provisions do not contain a section regarding deliberate
misconduct that is equivalent to 10 CFR 71.8.

Please either add deliberate misconduct regulatory provisions in Chapter 9 that
are equivalent to 10 CFR 71.8 or revise the regulatory provisions in Chapter 4 to also be
equivalent to 10 CFR 71.8 and then refer to these provisions in Chapter 9.

56.  On page 410 of 1080, Chapter 9, see prior comments (comment 42) on the
need to have an equivalent provision to 10 CFR 71.8 regarding deliberative misconduct.

WDEQ Response

URP has already incorporated 10 C.F.R. § 71.8 by reference in Chapter 9, Section 3(a) of the
proposed rules.

NRC Comment 43

43.  On page 376 of 1080, Chapter 4, Section 6(a), it states, “[A]ny person is
exempt from this Chapter to the extent that such person receives title to, acquires,
owns, Possesses, uses-; or transfers source material in any chemical mixture, compound,
solution, or alloy in which the source material is by weight less than one-twentieth of one
percent (0.05 percent) of the mixture, compound, solution, or alloy.”

Please revise the sentence to be consistent with 10 CFR 40.13(a) to add language stating
that the exemption does not apply to Australian-obligated source material, or byproduct
materials as defined in this part 10 CFR 40.13(a) is Compatibility Category B. This
program element has significant transboundary implications and the element should be
essentially identical to the NRC’s.

WDEQ Response
The URP will propose the following change to Chapter 4, Section 6(a) of the proposed rules:

(a) Any person is exempt from this Chapter to the extent that such person receives title
to, acquires, owns, possesses, uses, or transfers source material in any chemical mixture,
compound, solution, or alloy in which the source material is by weight less than one-twentieth
of one percent (0.05 percent) of the mixture, compound, solution, or alloy. The exemption
contained in this paragraph does not apply to Australian-obligated source material, nor does it
include byproduct materials as defined in these rules.

NRC Comment 44




44.  On page 376 of 1080, Chapter Section 6(d), it states, “[T]he Department may,
upon its own initiative or the application of an interested person, grant such exemptions
from the requirements of this Chapter as authorized by law and, as determined by the
Department, will not endanger life, property, the common defense and security, and is
otherwise in the public interest.”

Section 274m of the AEA, 42 U.S.C. § 2014(e)(2), as amended, and 10 CFR 40.14
requires that the NRC retain regulatory authority over common defense and security
under 274b. Agreements. Please remove the phrase “common defense and security”
such that the sentence states, “[T]he Department may, upon its own initiative or the
application of an interested person, grant such exemptions from the requirements of this
Chapter as authorized by law and, as determined by the Department, will not endanger
life, property, and is otherwise in the public interest.

WDEQ Response

The URP will propose the following change be made to Chapter 4, Section 6 of the
proposed rules:

(d) The Department may, upon its own initiative or the application of an interested
person, grant such exemptions from the requirements of this Chapter as authorized by
law and, as determined by the Department, will not endanger life, property, the

common-defense-and-security and is otherwise in the public interest.”

Additionally, all references to “common defense and security” throughout the
proposed rules will be removed.

NRC Comment 45

45.  On page 376 of 1080, Chapter 4, Section 8(a), it states, “[A]n application
for a specific license may be approved if the Department determines that: (i) The
applicant is qualified by reason of training and experience, to use licensed material for
the purpose requested in the subject application consistent with the governing statutes
and rules and in such a manner as to minimize danger to public health and safety, or
property; (i) The applicant’s proposed equipment, facilities, and procedures are
adequate to minimize danger to public health and safety or property; (iii) The applicant
satisfies the requirements listed in this Chapter; (iv) The issuance of the license will not
be detrimental to the health and safety of the public; and (v) The applicant is financially
qualified to conduct the licensed activity; including any required decontamination,
decommissioning, reclamation, or disposal.”

This provision is inconsistent with 10 CFR Part 40, Appendix A, Criterion 9 which
was adopted by reference in the Wyoming regulations. Please revise to clarify that the
application shall include a proposed decommissioning funding plan or a proposal
certification of financial assurance for decommissioning, or refer to the financial
assurance requirements in Chapter 6.
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WDEQ Response

The URP will propose the following changes to Chapter 4, Section 8(a) of the proposed
rules:

(a) [A]n application for a specific license may be approved if the Department
determines that: (i) The applicant is qualified by reason of training and experience, to use
licensed material for the purpose requested in the subject application consistent with the
governing statutes and rules and in such a manner as to minimize danger to public health and
safety, or property; (ii) The applicant’s proposed equipment, facilities, and procedures are
adequate to minimize danger to public health and safety or property; (iii) The applicant
satisfies the requirements listed in this Chapter; (iv) The issuance of the license will not be
detrimental to the health and safety of the public; and (v) The applicant is financially qualified
to conduct the licensed activity; including any required decontamination, decommissioning,
reclamation, or disposal;_and (vi) The applicant has satisfied the requirements of Chapter 6 of
these rules.

NRC Comment 46

46.  On page 381 of 1080, Chapter 4, Section 9(b)(xiv), it states, “[P]roposal of
an acceptable form and amount of financial assurance in accordance with 10 CFR Part
40, Appendix A, Criterion 9; and the Department's rules;”

The NRC review team cannot determine that the “Department’s rules” contain a
provision for a trust or standby trust as required by 10 CFR Part 40, Appendix A,
Criterion 9. This provision appears to allow the Department to use a method other than a
trust or standby trust for financial assurance.

Please reference the appropriate section of the Department regulations
concerning the use of a trust or standby trust for financial assurance or provide a
clarification that indicates licensees are required to use a trust or standby trust for
financial assurance.

WDEQ Response

Chapter 4, Section 3 of the proposed rules incorporates 10 C.F.R. Part 40, Appendix
A, Criterion 9 by reference and establishes the requirements for financial assurance. Criterion
9(h)(4) also provides for a standby trust which creates an inconsistency with current rules and
regulations. In order to avoid inconsistencies within the WY DEQ protocols, the URP will
propose that 10 C.F.R. Part 40, Appendix A, Criterion 9(h)(4) be excluded from incorporation
by reference.

Additionally, provisions prohibiting self-bonding can be found in Chapter 6 of the
proposed rules.

NRC Comment 50

50. On page 398 of 1080, Chapter 6, Section 4(e), it states, “[P]rior to
termination of a license, a licensee shall establish a fund adequate and sufficient to cover
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the payment of the cost for long-term care and monitoring pursuant to Criteria 9 and
10 of 10 CFR Part 40, Appendix A.”

In 10 CFR Part 40, Appendix A, Criterion 9, it states, “[F]inancial surety
arrangements must be established by each mill operator before the commencement of
operations to assure that sufficient funds will be available to carry out the
decontamination and decommissioning of the mill and site and for the reclamation of any
tailings or waste disposal areas. The amount of funds to be ensured by such surety
arrangements must be based on Commission-approved cost estimates in a Commission-
approved plan, or a proposed revision to the plan submitted to the Commission for
approval, if the proposed revision contains a higher cost estimate, for:”

In 10 CFR Part 40, Appendix A, Criterion 10, it states, “[I]f site surveillance or
control requirements at a particular site are determined, on the basis of a site- specific
evaluation, to be significantly greater than those specified in Criterion 12 (e.g., if fencing is
determined to be necessary), variance in funding requirements may be specified by the
Commission. In any case, the total charge to cover the costs of long-term surveillance must
be such that, with an assumed 1 percent annual real interest rate, the collected funds will
yield interest in an amount sufficient to cover the annual costs of site surveillance. The
total charge will be adjusted annually prior to actual payment to recognize inflation. The
inflation rate to be used is that indicated by the change in the Consumer Price Index
published by the U.S. Department of Labor, Bureau of Labor Statistics.”

Please add language stating that the NRC approves the long-term care fee.

WDEQ Response

The URP will propose that the following change be made to Chapter 6, Section 4(e) of
the proposed rules:

(e) Prior to termination of a license, a licensee shall establish a fund adequate and
sufficient to cover the payment of the cost for long-term care and monitoring, the amount of
which shall be approved by the NRC, pursuant to Criteria 9 and 10 of 10 C.F.R Part 40,
Appendix A.

NRC Comments 48 & 51

48.  On page 386 of 1080, Chapter 4, Section 11(f)(v)(C), it states, “[1]f no
residual radioactivity attributable to activities conducted under the license is detected
or detectable residual radioactivity is below release criteria found in this Chapter, 10
CFR 40 Appendix A, or 10 CFR 20.1401 through 1404, the licensee shall certify in
writing that no detectable radioactivity contamination was found or it was below
release criteria (Department Form URP-314 or equivalent). The Department will notify
the licensee, in writing, of the termination of the license.”

Please provide clarification with regard to when Wyoming will require licensees
to meet 10 CFR Part 20 equivalent clean up requirements and when Wyoming will
require licensees to meet 10 CFR Part 40 equivalent clean up requirements,
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particularly with regard to when determination is being made for the release of
equipment and structures with detectable contamination. Please specify which
guidance documents you will be using to implement these requirements.

51.  On page 400 of 1080, Chapter 6, Section 7(a)(iv), it states, “[F]or sites
decommissioned in accordance with 10 CFR 20.1403, 20.1404, and 10 CFR Part 40,
Appendix A. Cost estimates for long-term care subsequent to license termination
must be sufficient to enable the Department or the DOE to....”

This section inappropriately mixes 10 CFR Part 20 and Part 40 cleanup
requirements with regard to cost estimates for long-term care subsequent to license
termination.

Please remove the references to the 10 CFR Part 20 requirements.
WDEQ Response

The URP will propose that references to 10 C.F.R. Subpart E (20.1401 through 1404)
were removed from the proposed rules. It is important to note that 10 C.F.R.§ 20.1401(a)
specifically excludes Uranium Recovery Operations.

NRC Comment 52

52. On page 400 of 1080, Chapter 6, Section 7(a)(v), it states, “[U]pon the
determination by the Department that disposal, decommissioning, and
decontamination requirements have been satisfied, the Department shall
transfer the custody of the site and any funds for long-term care to the
appropriate regulatory agency assuming long-term care and custody. Such
funds include, but are not limited to, sums collected for long-term care and
maintenance (i.e., continued site observation, monitoring, and necessary
maintenance). Such funds do not include monies held as surety where no
default has occurred and the required reclamation or either bonded activity
has been performed.”

This provision indicates that Wyoming determines the acceptability of the
site and transfers the site to the DOE, which is contrary to Section 274c. of
the AEA, 42 U.S.C. § 2014(e)(2), as amended. The NRC must approve the

State’s conclusion and establish the Long-Term Care Fee.

Please revise the above regulation to specify that NRC must approve the
State’s conclusion and establish the Long-Term Care Fee.

WDEQ Response

The URP will propose that the following language be added to Chapter 6, Section 7(a)
of the proposed rules:
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(v) Upon the determination by the Department that disposal, decommissioning, and
decontamination requirements have been satisfied, and after the NRC has approved the
Department's determination, the Department shall transfer the custody of the site and any
funds for long-term care to the appropriate regulatory agency assuming long-term care and
custody. Such funds include, but are not limited to, sums collected for long-term care and
maintenance (i.e., continued site observation, monitoring, and necessary maintenance). Such
funds do not include monies held as surety where no default has occurred and the required
reclamation or either bonded activity has been performed.

NRC Comment 53

53.  On page 401 of 1080, Chapter 7, Section 2(a)(i), it states, “[A]n applicant
for or holder of a specific byproduct or source material license issued by the Department
pursuant to Chapter 4 of these rules or by-the NRC and recognized by the Department;
and”

The regulation appears to be inconsistent with the NRC regulatory requirements
with regard to reciprocity that Agreement States must recognize other licenses issued by
Agreement States. Please revise the provision by deleting “and recognized by the
Department” and replace with “another Agreement State,” to clarify recognition of other
Agreement State licenses.

WDEQ Response
The URP will propose the following changes be made to Chapter 7, Section 2(a)(i) of
the proposed rules:

(a)()An applicant for or holder of a specific byproduct or source material license
issued by the Department pursuant to Chapter 4 of these rules, the NRC, or another Agreement

State and recognized by the Department; and
NRC Comment 54

54. On page 402 of 1080, Chapter 7, Section 4(c), it states, “[I]ndirect costs
will be calculated and allocated to licensees and the Program using the rates and basis
for application detailed in the Cognizant Agency Negotiation Agreement, negotiated
between the Department and the federal government. Indirect Costs are applied to both
Site Specific and Non-Site -specific Direct Costs.”

Please explain how the Cognizant Agency Negotiation Agreement affects the
funding of the Agreement program.

WDEQ Response

The Cognizant Agency Negotiation Agreement is not a Compatibility requirement and
has no bearing on the Agreement between the NRC and Wyoming. The Cognizant Agency
Negotiation Agreement is a tool used by the Department to calculate the amount of indirect costs
to charge for supporting functions such as accounting or human resources. As such, the above
changes as suggested by the NRC will not be made to the proposed rules.
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NRC Comment 55

55. On page 405 of 1080, Chapter 8, to aid the program, the NRC review team
recommends deleting this chapter regarding risk informed, performance based licensing
and inspection and having this information contained in a guidance document to allow the
regulatory agency greater flexibility in implementation. Please see NUREG-1569
“Standard Review Plan for In Situ Leach Uranium Extraction License Applications” and
NUREG/CR-6733 “A Baseline Risk-informed, Performance-Based Approach for In Situ
leach Uranium extraction Licensees” as examples of how the NRC uses risk informed,
performance based licensing and inspection in guidance. As a part of guidance this can be
periodically revised and updated.

WDEQ Response

The URP appreciates this comment. However, the URP will maintain Chapter 8 of the
proposed rules to ensure the regulatory enforceability of risk-informed, performance based
licensing and inspection.

NRC Comment 57

57. On page 412 of 1080, Chapter 10, Section 2(a), it states, “[T]he
Department fully adopts and hereby incorporates by reference 10 CFR 8§ 40.20, 40.21,
40.22, and 40.26, revised as of January 1, 2016, unless expressly provided otherwise in
these rules. These rules do not include any later amendments or editions of the
incorporated matter.”

The NRC review team notes that 10 CFR 40.20 includes references to 10 CFR 40.27
and 10 CFR 40.28, which Wyoming is not adopting. Wyoming is not requesting to assume
regulatory authority over all the types of facilities referenced in 10 CFR 40.22.

Please revise the sentence to delete reference to 10 CFR 40.20 and make the
appropriate revisions regarding 10 CFR 40.22.

WDEQ Response

The URP will propose that 10 C.F.R. §§ 40.20, 40.21, 40.22, and 40.26 be
removed from Chapter 10 of the proposed rules and excluded from the incorporation.
Additionally, Chapter 10 of the proposed rules pertains only to the scope of material
assumed by the URP.

Additional Regulatory Comments based on Previous Requlations Review
Correspondence

Oct. 3, 2016 NRC letter to Wyoming on Part 20 (ML16123A034)

The NRC’s letter had 33 comments on Part 20. The following comments were
previously provided in the NRC’s Oct. 3, 2016 letter to Wyoming. The following comments
do not refer to any information provided in the draft application. The comments that have
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been adequately addressed are excluded from this document.

100. Chapter 1, General Provisions, Sections 2-3, 10 CFR 20.1001 and 20.1002

The use of the terms “source material”, “milling”, and “byproduct material” will
need to be coordinated with the terms as provided in Wyoming’s enabling legislation.
For example, the NRC comments require revising the legislation to state Wyoming is
obtaining authority over “source material involved in milling and the resulting
byproduct material as specified in the act.”

For simplicity, the NRC review team has used the term “Uranium Recovery
Program” throughout this letter to be consistent with the language in the draft
application. However, the NRC review team continues to recommend deleting references
to uranium *recovery' throughout the statutory provisions, regulations, and referring to
this as the “Uranium Milling Program” instead of the “Uranium Recovery Program” to
be consistent with the AEA, UMTRCA and the NRC regulatory provisions that only use
the term “milling.” The NRC review team also recommends that the regulations do not
use the term in situ “mining” when referring to the activities would be covered under
Wyoming’s Uranium “Milling” Program because the NRC has no authority over
“mining” activities.

Additionally, the NRC review team recommends using the term “license” instead
of “permit” to distinguish between material licenses issued under the radiation control
program and permits issued under the Underground Injection Control, or other State
programs, that issue permits.

This comment stands and is listed as comment 1 in NRC’s Oct. 3, 2016 letter.

WDEQ Response

The use of the term “mining” is specific to Wyoming law governing the Land Quality
Division and mining throughout the state. The URP will not revise any of the Land Quality
Division Rules with respect to mining. Additionally, The URP mirrored the name of its program
after the equivalent NRC program, also titled the “Uranium Recovery Program.”

101. Chapter 1, General Provisions, Section 5, Definitions 20.1003 Definitions:
Byproduct Material

Wyoming omits equivalent requirements for parts (1), (3) and (4) of the
definition of byproduct material as defined in 10 CFR 20.1003. Wyoming will need to
provide a definition that is consistent with the term “byproduct material” as defined in
the enabling legislation.

In addition, Wyoming should include language regarding laboratory facilities.
Specifically, the Wyoming definition of byproduct material should exclude the regulation
of laboratory facilities by Wyoming to be consistent with Wyoming’s legislative provision
in Article 20. Please also see comment number 28 that requests clarification if Wyoming
intends for the NRC to retain sole authority over independent and commercial
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laboratories handling source material involved in uranium milling.

Wyoming needs to submit requirements that meet these essential objectives in
order to meet the Compatibility Category H&S designation assigned to 10 CFR 20.1003.

WDEQ Response

The URP will not include definitions for other types of byproduct material. The URP
believes that including these definitions would cause regulatory confusion. The URP will not be
assuming regulation over these other types of byproduct material. Additionally, these other
types of byproduct material are also not referenced in the proposed rules, so there is no need for
a definition in the rules. Furthermore, Wyo. Stat. 8 35-11-2001(a) clearly establishes the
regulatory scope of material that Wyoming will assume.

This comment stands and is listed as comment 2 in NRC’s Oct. 3, 2016 letter.

102. Chapter 1, General Provisions, Section 5, Definitions 20.1003 Definitions:

Comment 4 - Commencement of Construction
Comment 5 — Construction

Comment 6 — Contamination

Comment 7 — Exclusive use

Comment 8 — Exposure rate

Comment 9 — Financial assurance

Comment 14 — Natural Uranium

Comment 15 — Natural Thorium

Comment 18 — Radiation Level

Comment 19 — Radioactivity

Comment 20 — Recovery

Comment 21 — Residual Radioactive Material
Comment 22 — Roentgen

Comment 24 — Test

Comment 26 — Uranium Milling

The comments associated to those listed above are being revised. The prior
comment said that Wyoming has provided these definitions, but Wyoming will need to
resubmit these definitions as a part of other regulations as applicable. However, Wyoming
only provided these definitions in Chapter 1 and not in the other uranium recovery
program Chapters. The NRC review team recommends adding introductory language in
Chapter 1, Section 5 to clarify that the definitions in the section apply to all the Chapters
relating to the uranium recovery program unless noted otherwise or Wyoming needs to
include definitions in each appropriate regulatory chapter for the uranium recovery
program.

WDEQ Response

Chapter 1, Section 5 of the proposed rules states: " The following terms, as used in these
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rules and regulations shall, unless the context otherwise requires, have the following meaning.”
As such, the definitions found in Chapter 1 apply to all of the proposed rules. Therefore, the
URP will not make the changes suggested by the NRC.

The above comment numbers correspond to the comments listed in NRC’s Oct. 3, 2016
letter.

103. Chapter 1, General Provisions, Section 5, Definitions 20.1003 Definitions:
e Comment 10 — License
e Comment 11 — Licensee
e Comment 12 — Licensed Material

Wyoming has provided unique reciprocity requirements in their enabling
legislation. Wyoming needs to provide a definition of License, Licensee, and Licensed
Material that also address its unique reciprocity in the regulations.

The definition of “Licensed Material” also needs to be revised to state “...
extraction or concentration of uranium or thorium ....” As mentioned in a prior comment,
this description needs to be used consistently throughout the regulations.

WDEQ Response

During the 2017 legislative session, Wyo. Stat. § 35-11-2003(a) was revised and
eliminated the possibility for any " unique reciprocity requirements.” The revised statute should
satisfy the concerns identified by the above-comment.

The above comments stand and are listed as comments 10, 11, and 12 in NRC’s Oct. 3,
2016 letter.

104. Chapter 1, General Provisions, Section 5, Definitions 20.1003 Definitions:
e Comment 16 — Ore

This term is not defined in the NRC regulations. Please explain why this term
needs to be defined. This comment stands and is listed as comment 16 in NRC’s Oct. 3,
2016 letter.

WDEQ Response

The URP will propose that the definition of “Ore” be removed from Chapter 1 of the
proposed rules.

105. Chapter 1, General Provisions, Section 5, Definitions 20.1003 Definitions:
e Comment 27 — Waste
e Comment 28 — Licensed Site
e Comment 29 — Ore

The above comments from NRC’s Oct 3, 2016 letter are being revised. Definition
of waste fails to explicitly exclude byproduct (1), (3), and (4) material from the definition

18



of waste. The definition of “waste” should be revised to exclude byproduct material (1),
(3), and (4). The definition also excludes 11e.(2) byproduct material.

Please explain how this definition of “waste” interacts with the definition of 11e.(2)
byproduct material requiring the regulation of tailings and “waste” associated with the
concentration or extraction of uranium or thorium. The definition of “waste” in 10 CFR
20.1003 is Compatibility Category B which requires the State Program element to be
essentially identical to that of the NRC.

The definitions of “Licensed Site” and “Ore” are not defined in the NRC
regulatory provisions. Please explain why these terms need to be defined and what effect
the terms will have on Wyoming’s program.

The above comment numbers correspond to the comments listed in NRC’s Oct.
3, 2016 letter.

WDEQ Response

The term “Licensed Site” is defined in 10 C.F.R. Part 40, Appendix A. This term
must be incorporated verbatim as it is a Compatibility A requirement. The definition for
“Waste” matches the NRC’s definition for “Waste,” and it is a Compatibility B requirement.
As such, the URP will not make any of the changes suggested by the NRC with respect to
these terms. However, the URP will propose that the definition of “Ore” be removed from
Chapter 1 of the proposed rules.

106. Chapter 1, General Provisions, Section 5, Definitions 20.1003 Definitions:
e Comment 29 — Operations

Wyoming has provided this definition as a part of their regulations equivalent 10
CFR Part 20. Wyoming will need to resubmit this definition as a part of other regulations
as applicable. The comment stands and corresponds to comment 29 listed in NRC’s Oct. 3,
2016 letter.

WDEQ Response

The NRC defines "Operation™ in 10 C.F.R. Part 40 Appendix A. This definition of
“Operation” has been incorporated verbatim as it is a Compatibility A requirement. As such,
the URP will not make any of the changes suggested by the NRC with respect to this term.

Oct. 13, 2016 NRC'’s letter to Wyoming on Part 40 and Part 150 (ML16229A259)

The following comments were previously provided in the NRC’s Oct. 13, 2016
letter to Wyoming. The comments do not refer to any information provided in the draft
application. The comments that have been adequately addressed are excluded from this
document.

107. Chapter 4, Licensing Requirements, Section 1
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e Comments 1, 2 and 3 still stand.
e Comments 7 and 9 still stand.

Comment 1 from NRC’s Oct. 13, 2016 letter:

Wyoming Chapter 4, Section 1(a), it states, “[T]his Chapter establishes the criteria
for issuance and terms of conditions upon which the Department may issue licenses to
receive title to, acquire, own, possess, transfer, offer or receive for transport, or deliver
any source material from recovery or milling and the created byproduct material.”

Wyoming needs to replace the phrase “source material from recovery or milling
and the created byproduct material” with the phrase “source material involved in
uranium or thorium recovery or milling, and byproduct material as defined in Section
11e.(2) of the Atomic Energy Act of 1954, 42 U.S.C. § 2014(e)(2), as amended.” Wyoming
needs to make the above change in order to be consistent with language that will be in
their Agreement and enabling legislation.

WDEQ Response
Please see response to NRC comments: [32, 33].
Comment 2 from NRC’s Oct. 13, 2016 letter:

Wyoming Chapter 4, Section 2(a), it states, “[T]his Chapter establishes
performance objectives and procedural requirements applicable to any source material
recovery or milling operation and to waste systems for byproduct material including
specific technical and financial requirements for siting, construction, operating,
monitoring, decontamination, reclamation, and ultimate stabilization, as well as
requirements for licensee transfer and termination, long-term site monitoring,
surveillance, ownership, and ultimate custody of source material milling facilities and
byproduct material impoundments.”

Wyoming needs to replace the phrase “source material recovery or milling
operation” with the phrase “operation related to source material involved in uranium or
thorium recovery or milling, and byproduct material as defined in Section 11e.(2) of the
Atomic Energy Act of 1954, 42 U.S.C. § 2014(e)(2), as amended.” Wyoming needs to
make the above change in order to be consistent with language that will be in their
Agreement and enabling legislation.

WDEQ Response
Please see response to NRC comments: [32, 33].
Comment 3 from NRC’s Oct. 13, 2016 letter:

Wyoming Chapter 4 does not address licensing of mill operations at sites no
longer active if the site is covered by the remedial action program of UMTRCA Title I.
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Wyoming needs to include language in their equivalent to 10 CFR 40.2a that
addresses the licensing of mill operations at sites no longer active if the site is covered
by the remedial action program of UMTRCA Title 1. Wyoming needs to make the
above change in order to meet the Compatibility Category A designation assigned to 10
CFR 40.2a.

WDEQ Response
Please see response to NRC comment 41.
Comment 7 from NRC’s Oct. 13, 2016 letter:

Wyoming omits equivalent recordkeeping requirements for decommissioning as
defined in 10 CFR 40.36 (f). Wyoming needs to submit requirements that meet the
essential health and safety objectives in order to meet the Compatibility Category H&S
designation assigned to 40.36(f).

WDEQ Response
Please see response to NRC comment 34.
Comment 9 from NRC’s Oct. 13, 2016 letter:

Wyoming has excluded this regulation and considers this regulation outside the
scope of its agreement. Wyoming has provided unique reciprocity requirements in their
enabling legislation. Wyoming needs to submit requirements that meet the essential
objectives in order to meet the Compatibility Category C designation assigned to 10
CFR 150.20.

Wyoming also needs to address its unique reciprocity regulations contained in
its enabling legislation.

The above comments stand and are listed as comment 1, 2, 3, 7 and 9 in NRC’s Oct.
13, 2016 letter.

WDEQ Response

The URP will incorporate10 C.F.R. § 150.20 by reference in Chapter 4, Section 3(c) of
the proposed rules. Please see response to NRC comment 103.

NRC Comment from October 3. 2016 letter ML 16123A034
NRC Comment 27

Wyoming omits a definition for Special Nuclear Material. Wyoming needs to
submit the definition of "'Special Nuclear Material™ in order to meet the Compatibility A
designation assigned to the definition.
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WDEQ Response

The URP will propose that the following definition of “Special Nuclear Material” be
added to the Chapter 1 of the proposed rules:

"Special Nuclear Material" means:

0] Plutonium, uranium-233, uranium enriched in the isotope 233 or in the
isotope 235, and any other material that the Commission, pursuant to the provisions of section 51 of
the Act, determines to be special nuclear material, but does not include source material; or

(ii) Any material artificially enriched by any of the foregoing but does not
include source material.

NRC Comment 35

Wyoming omits equivalent requirements for 10 CR 20.1005(b). Wyoming needs to
submit equivalent requirements as stated above in order to meet the Compatibility
Category A designation assigned to 10 CFR 20.1005.

WDEQ Response

The URP will propose that the definition of “Curie” be revised in Chapter 1 of the
proposed rules as follows:

"Curie" means the special unity of activity. One curie is equal to 3.7x10%disintegrations per second
is equal to 3.7x10% becquerels is equal to 2.22x10*2 disintegrations per minute.

WDEQ Comment: Changes to the governing statutes in Article 20 need to be incorporated
into the proposed regulations. Where statutes are referenced, the 2016 date will be
changed to 2017. Additionally other dates stated in the regulations should be investigated
to determine if changes to a 2017 date is warranted.

WDEQ Response

The URP will propose that references to statutes be changed to reflect the 2017 statutory
revisions.

General Comment

WDEQ received comments from NRC on Chapter 11 Non-Coal Rules and Regulation
and concerns were raised on the practical implementation of both Chapters as it relates to
Uranium Recovery Operations. To appease these concerns WDEQ proposes the following
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changes to Chapter 4 Section two:
Chapter Section 2(c)

(©) In instances where this Chapter conflicts with Chapter 11 of the Non-Coal Rules and
Regulations, this Chapter shall govern.

Wyoming Mining Association (WMA)

WMA Comment 1.

The Wyoming Mining Association (WMA) supports the rule package for an agreement
state program for uranium recovery. WMA believes that Wyoming should become an agreement
state and regulate uranium recovery within Wyoming. WMA believes that agreement state status
for Wyoming for uranium recovery is in the best interests of both the uranium recovery industry
and the citizens of Wyoming. Agreement state status for Wyoming will enable it to regulate the
uranium recovery industry on its own through the Wyoming Department of Environmental
Quality with minimal Federal oversight. This should eliminate duplicative work, result in lower
costs and reduced regulatory delays for uranium companies in Wyoming, and will help to
promote a stable and stronger uranium recovery industry in the state. This in turn will result in
improved prospects for industry employment and growth, as well as state revenue.

The rule package before you is the result of a substantial collaborative effort between
Land Quality Division (LQD) staff and members of the uranium recovery industry to prepare a
set of rules acceptable to the State, the industry and to the Nuclear Regulatory Commission,
who must ultimately approve them. It meets the needs of the people of Wyoming and its
uranium recovery industry. This package of rules represents the combined expertise of LQD
staff and members of the uranium recovery industry. The Wyoming Mining Association
requests that they be approved.

WDEOQO Response

WDEQ appreciates the support from the WMA.
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Powder River Basin Resource Council (PRBRC)

PRBRC Comment 1 Fee Structure

One of our main concerns with the proposed agreement state status continues to be the
proposed fee structure. As stated above, uranium is an international commodity and is
particularly subject to booms and busts. From our standpoint, uranium has been mostly in a bust
with only short-lived and small booms. This means projects come in, get licensed, and then
produce less than anticipated and in many cases they go idle — in some cases for years or more.

While the fees associated with the initial license are straightforward, it is the ongoing
annual fees that are concerning given the idle and inactive status of many uranium licenses in the
state. These companies are not earning much revenue and therefore will not have much ability to
pay. The beginning years of the program will be held up by “predetermined fees” which assumes
each operator has an equal ability to pay. This may not be the case.

After these first years, we are equally concerned that the agency is proposing that “Once
the Department establishes Projected Costs for a licensee, the licensee shall be assessed an
annual fee based on the licensee’s average Total Costs from the previous two years of
operation.” Given the idle and inactive status of many licenses, the fees could be quite low — in
some cases it might just be the proposed minimum $1,000 annual fee — and these fees will likely
not be sufficient to stand up the program.

We ask that DEQ show its math, so to speak, to demonstrate that the program will be
self-sustaining and will meet its statutory mandates. Until DEQ is able to do that, the
Environmental Quality Council should not approve the regulatory framework for agreement state
status.

WDEQ Response

The URP appreciates the opportunity to respond to PRBRC comments. In regards to the
Fee structure, we hope this response will "show the math" sufficiently to address PRBRC
concerns. The proposed fee structure is fairly simple. Each year at the beginning of the year the
program will collect its entire budget as was decided by the Legislature. Throughout the year the
program tracks its cost for each licensee and at the end of the year an assessment of whether an
invoice (charges in excess of what was received at the beginning of the year) or a refund (a
surplus in funds received compared to the fees received at the beginning of the year) should be
given. These costs, as the rules point out, are broken down into Site Specific Direct Costs
(SSDC), Non Site Specific Costs (NSSC), and Indirect Costs (IC). The concern was raised that in
down economies there may not be sufficient fees collected to cover the costs of the program. In
response to that concern, the program will collect its allotted budget at the beginning of the year
regardless of the economy. Looking at all the licenses in times of a down economy, their SSDC
may be lower, but the NSSC will be higher. Another way to demonstrate this idea is by the
following equation:

SSDC + NSSC + IC = Legislative Budget

PRBRC Comment 2 Public Participation Opportunities
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One of the main requirements of the Atomic Energy Act that Wyoming has to implement is
opportunities for public participation. As the NRC is a federal agency it is subject to the National
Environmental Policy Act. While Wyoming is not subject to NEPA as a state agency, DEQ must
have similar public participation opportunities, especially in terms of review of environmental reports
prepared by the license applicant and the agency.

We ask DEQ to ensure there are both informal and more formal opportunities for public
participation on the license application and associated environmental reports. Individuals and/or
organizations or local governments may wish to submit comments, or appear at a hearing in a limited
way, as opposed to having to hire a lawyer and experts to be able to participate more formally. Our
organization has engaged in uranium projects licensed by the NRC in both formal and informal ways
and have found value in both types of processes.

We also note that the fees discussed above should cover any anticipated costs of hearings
before the Environmental Quality Council and Council staff time to oversee the hearings. Given that
we are one of the few entities (besides industry) that have been through an Atomic Safety &
Licensing Board hearing process, we would be happy to give our perspective. In many cases, we fear
the proposed regulations are not as detailed as the ASLB’s implementing framework and therefore
will create confusion, especially given the lack of precedent at the beginning. The ASLB process is
in some ways simplified from the normal EQC proceeding (for instance, it allows for pre-filed direct
testimony and therefore negating the need for discovery) but in some ways it is more complex (for
instance, by requiring amended and updated contentions filed at various stages surrounding the
environmental reports). Regardless, it requires a multi-year commitment that creates insurmountable
difficulties for most members of the public, therefore highlighting the need for less formal and less
burdensome public participation opportunities.

WDEQ Response

WDEQ greatly appreciates previous PRBRC involvement in LQD licensing actions in the
past and looks forward to continuing that relationship as WDEQ pursues Agreement State status.
We have gained valuable insight from PRBRC. WDEQ understands the importance of and need
for public participation. Additionally, we understand the public participation requirements as
required by Wyoming law. Chapter 4 of the proposed rules outline the public participation
process for the URP. We are confident this process satisfies all applicable requirements for
public participation. Additionally we have proposed a change in the public notice requirements
to align the source material requirements with LQD permit to mine, please see the below change;

Chapter 4 Section 15(a)(ii)

Upon issuance of the initial draft decision described in Section 15(a)(i), or a licensing
action that significantly impacts the environment or public health and safety, the Department
shall initiate a public comment process, and hold a public hearing upon written request from an
“aggrieved party” as defined in W.S. § 35-11-103(a)(vii). If a public hearing is requested, the
Department shall publish notice of the public hearing in a newspaper of statewide or general
circulation or on the Department’s website before the public hearing.
The notice of the public hearing shall include.
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PRBRC Comment 3 Technical Concerns

We echo the concerns raised by Uranium Watch, especially in terms of incorporating
definitions into the Wyoming regulatory framework that are not from federal regulations that have
gone through notice and comment rulemaking.

We understand that adopting the NRC regulatory framework is complicated by the fact that
NRC so heavily relies upon guidance documents, however, we are concerned that Wyoming is
proposing to incorporate guidance into its formal regulations.
WDEQ Response

Thank you for the comment, please see the response to Uranium Watch’s comments.
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Wyoming Association of Professional Archaeologists

Wyoming Association of Professional Archaeologists Comment 1

We have reviewed the Proposed Rules and have one primary concern. Permitting actions
by the Nuclear Regulatory Commission (NRC) are subject to the requirements of Section 106 of
the National Historic Preservation Act (NHPA). This legislation requires the NRC to consider
the effects of their undertakings on historic properties, which are those sites listed on or eligible
for the National Register of Historic Places. How the NRC considers these effects is defined in
regulations promulgated by the Advisory Council on Historic Preservation (ACHP), found at 36
CFR Part 800. We understand that Wyoming DEQ is assuming those responsibilities, under the
Proposed Rules.

The regulations implementing the NHPA [36 CFR § 800.16(y)] define an undertaking as
"a project, activity, or program funded in whole or in part under the direct or indirect
jurisdiction of a Federal agency, including those carried out by or on behalf of a Federal
agency; those carried out with Federal financial assistance; and those requiring a Federal
permit, license or approval.” We assume that compliance with the NHPA will be incorporated
into Wyoming's management of the Uranium Recovery Program under the Proposed Rules, but
we are concerned with the lack of clarity on how such incorporation will happen.

WDEQ Response

Thank you for submitting your comment regarding the Wyoming Department of
Environmental Quality (DEQ), Land Quality Division, Uranium Recovery Program’s proposed
rulemaking package. We appreciate the time and resources committed in reviewing the proposed
rules and providing a written comment. We have thoroughly reviewed and considered the
Wyoming Association of Professional Archaeologists’ comment regarding the requirements of
Section 106 of the National Historic Preservation Act (NHPA). We have also discussed the
issues raised by the Wyoming Association of Professional Archaeologists’ comment with the
Nuclear Regulatory Commission (NRC). The NRC and DEQ are in agreement that DEQ’s
Uranium Recovery Program and the State of Wyoming are not subject to the requirements of
Section 106 of the NHPA.

At the time of agreement between the NRC and the State of Wyoming, the NRC will
discontinue its regulatory responsibilities and DEQ will assume regulatory authority over source
material involved in uranium or thorium recovery or milling and the associated byproduct
material. The regulation of this category of materials will have transitioned from a federal
regulatory program to an entirely state regulatory program. Agreements with the NRC are unique
when compared to other federal programs. In other federal programs, federal agencies delegate
or authorize a State to implement their programs. In those situations, the federal agency still
maintains regulatory authority over the program. In contrast, under this specific program the
NRC will discontinue its federal regulatory authority over the radioactive materials and activities
as specified in Section 274(b) of the Atomic Energy Act. The NRC will have no jurisdiction or
authority over the state licenses issued by Wyoming’s Uranium Recovery Program. Accordingly,
the program will no longer constitute an “undertaking” as defined by 36 C.F.R. § 800.16(y). It
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will not be funded by any federal agency, will not receive any federal monies, and will no longer
require a federal license or approval for use, handling, or possession of source material involved
in uranium or thorium recovery or milling and the associated byproduct material.

A public hearing before the Environmental Quality Council is scheduled for May 24,
2017 at 9:00 a.m. (MST) at the Sheridan College, Room TRCC 008 in the Thorne-Rider Campus
Center,3059 Coffeen Avenue, Sheridan, WY 82801
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Uranium Watch

Uranium Watch Comment, Group 1.1

Comment 1.1.1. states that the definition of “alternate feed processing” is not included in the
Atomic Energy Act (AEA) of 1954, as amended, or any NRC regulation, and that the definition
is not required. Comment 1.1.2. states that including this definition is questionable. Comment
1.1.2.1.,as it relates to Comment 1.1.2., states that Wyoming doesn’t have an operating
conventional uranium mill. Comment 1.1.2.2.,as it relates to Comment 1.1.2., states that
Wyoming doesn’t have an operating conventional uranium mill and that there is no available
alternate feed to be received by a possible operating conventional uranium mill in the state of
Wyoming. Comment 1.1.2.3. states that there are legal issues associated with alternate feed
processing. Comment 1.1.2.4. states that there are health and safety issues related to alternate
feed processing, including:

1) Spills;

2) Shipments not meeting the material description;

3) Processing of materials that contain chemical constituents not found in other
conventional natural ores;

4) Receipt and storage of materials in containers not suitable for storage;

5) Lack of evidence of liner compatibility with certain chemical constituents in alternate
feeds;

6) Lack of environmental assessments for processing of alternate feeds;

7) Disposal of materials under the guise of alternate feed processing;

8) Unaddressed issues related to worker exposures to chemicals in alternate feeds, and;

9) Other environmental, safety, and health concerns.

Comment 1.1.2.5 states the EPA’s standards and regulations applicable to uranium milling
(40 CFR 192 and 40 CFR 61 Subpart W) were not promulgated contemplating alternate feed
processing, and are therefore not applicable to alternate feed processing. Comment 1.1.2.6. states
that NRC’s regulations applicable to uranium milling (10 CFR 40) were not promulgated
contemplating alternate feed processing and are therefore not applicable to alternate feed
processing. Comment 1.1.3 states that Wyoming should not incorporate the definition of
alternate feed processing because Wyoming has no licensed and operating convention uranium
mill and that Wyoming has not examined the legal implications, health and safety, and
environmental issues related to alternate feed processing.

WDEQ Response

Although there is currently no alternate feed processing in Wyoming, alternate feed
processing is a process accepted by the NRC and other states that could, in the future, be used in
Wyoming for the extraction of an alternate feed's source material content. By including the
definition of "Alternate Feed Processing” in its rules, URP does not intend to accept license
amendments or new license applications for alternate feed processing without completing the
requirements defined in the Uranium Recovery Program's proposed rules. Also, while there are
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currently no operating conventional uranium mills in Wyoming, the Sweetwater Mill, near
Rawlins, Wyoming, is a licensed conventional uranium mill on standby. Additionally, URP
could license conventional mills or heap leach facilities, which may have some ability to process
certain alternate feeds. The definition of alternate feed processing provides the framework for
potential future regulation as described above.

Uranium Watch Comment, Group 1.2

Comment 1.2.1 states that the purpose of the exemptions of the definition of
“Construction” is to allow a licensee to conduct construction activities prior to the completion of
the licensing process, and that this is not acceptable to the commenter. Comment 1.2.2. states
that Wyoming believes construction activities, as defined, must be related to radiological health
and safety. Furthermore, the commenter states that the agency, by allowing certain construction
activities prior to license issuance, would be reluctant to withhold approval of an operation given
the construction investments already made prior to license issuance. Comment 1.2.3 states that
the Wyoming definition of construction appears to circumvent AEA requirements for Agreement
State uranium milling licenses and then states 42 U.S.C. § 2021(0) with emphasis added to
certain sections pertaining to construction and procedures. Comment 1.2.4 states that the AEA
prohibits major construction activities prior to the completion of the licensing process. Comment
1.2.5 states that although Wyoming’s definition of construction matches the NRC definition of
construction, the State of Wyoming must adopt a more stringent definition.

WDEQ Response

The definition and exemptions to the term “Construction” comes directly from 10 C.F.R
8§ 40.4. For compatibility purposes, the State of Wyoming will retain this definition.
Additionally, the language proposed in Comment 1.2.3. by Uranium Watch is incorporated by
reference in Chapter 4 as 10 CFR 150.31., with the exception of 10 C.F.R 150.31(b)(3)(iv).

Uranium Watch Comment, Group 1.3

Comment 1.3.1. states that the State of Wyoming cannot rely on guidance to amend
statutes and regulations applicable to uranium mills in NRC, AEA, and EPA statutes and
regulations. Therefore, Wyoming should not define “direct disposal”. Comment 1.3.2. states that
there are no operating conventional uranium mills in the state and so the commenter doesn’t
understand why direct disposal is defined and that there is no basis for adopting a definition
regarding disposal of material that does not fall under EPA or NRC regulations for uranium
mills. Comment 1.3.3. states that Wyoming should delete the definition of “Direct Disposal”.

WDEQ Response

By including the definition of "Direct Disposal,” URP will not approve license
amendments or new license applications for direct disposal unless all regulatory requirements are
satisfied. Including the definition of direct disposal in the proposed rules provides the framework
for the potential future regulation of conventional uranium mills or heap leach facilities, as
previously described.
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Uranium Watch Comment, Group 1.4

Comments 1.4.1. to 1.4.14. concern the definition of “Ore” in Wyoming’s regulations.
For various reasons this definition has been deleted, and therefore these comments have been
nullified. Additionally, these comments state that Wyoming should delete any definitions and
other regulations that contemplate processing of materials other than natural ore at uranium mills
in Wyoming.

WDEQ Response
URP will remove the definition of ore from the proposed rules.

Uranium Watch Comment, Group 1.5

Comment 1.5.1. states that Wyoming’s definition of “unrefined and unprocessed ore”
should be used as the definition of “ore” and that “ore” should not mean any materials other than
natural uranium ores.

WYDEQ Response
The URP will retain the definition of “Unrefined and Unprocessed Ore.”

Uranium Watch Comment, Group 2.1

This comment group, Comment 2.1.1., relates to Chapter 4, Section 15, Subsection (a).
The commenter requests that this section be rewritten to clarify the requirements of the AEA for
a written analysis of impacts to the environment including the impacts to public health, water,
consideration of alternatives to the proposed action, and consideration of long-term impacts.

WDEQ Response:

URP has incorporated by reference 10 CFR 150.31 in Chapter 4 of these regulations, with
the exception of 10 CFR 150.31(b)(3)(iv). The reference is essentially the same language
Uranium Watch proposes the URP uses in its regulations. The URP will ensure that any licensing
action meets the requirements of the AEA.

Uranium Watch Comment, Group 2.2

This comment group relates to Chapter 4, Section 15, Subsection (a) (page 4-15).
Comment 2.2.1. requests that any hearing should be held close to the site of proposed or licensed
facility. Comment 2.2.2. states that Section 15(a)(iii) should clarify what is meant by the
“opportunity for cross-examination” and to include who may be cross-examined.

WDEQ Response

The URP reserves the right to hold public hearings at locations it deems acceptable, but
will make an effort to have the meetings in a reasonable radius of the proposed licensed area.
Wyoming is a large state and many of these sites are remote. The nearest town may not have
facilities to accommodate visitors. An "opportunity for cross examination™ means that the parties
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to the hearing shall be provided the opportunity to cross-examine witnesses at a hearing held
pursuant to the proposed rules.

Uranium Watch Comment Group, 2.3

This comment group relates to Chapter 4, Section 16, Subsections (j) and (e). Comment
2.3.1. states that it is unclear what financial assurance requirements are needed for uranium and
thorium mill tailings impoundments and waste disposal areas.

WDEQ Response

Chapter 4 of the proposed rules incorporates 10 C.F.R. § 40, Criterion 9, by reference.
Uranium or thorium mill tailings impoundments are financially bonded per 10 C.F.R. 8 40
Criterion 9. Additionally, please see Chapter 6, Financial Assurance Requirements for further
information on financial assurance requirements for uranium or thorium mill tailings
impoundments.

Uranium Watch Comment, Group 2.4

This comment group relates to Chapter 4, Section 16. Comment 2.4.1 states that this
section should not allow conventional uranium mills to delay decommissioning indefinitely and
cites Sweetwater Mill as an example of this. Comment 2.4.2. states that there have been issues
with respect to the transportation of radium barium sludge waste from Cameco Resources Smith
Ranch/Highland ISL to White Mesa Mill in Utah. The commenter states that Wyoming must do
a better job than the NRC in assuring that this waste is safely transported. Comment 2.4.3. states
that this section does not discuss the need for reclamation milestones. The commenter requests
that Wyoming familiarize itself with a 1991 MOU between the NRC, EPA, and agreement states
regarding reclamation milestones. Comment 2.4.4. requests that attention be paid to cleanup of
radiological contamination during the operational life of licensed facilities. Comment 2.4.5.
states that the Department should accompany NRC staff on inspections of uranium recovery
operations in Wyoming.

WDEQ Response

Any Memorandum of Understanding (MOU) which applies to the Agreement States will
apply to the State of Wyoming’s Uranium Recovery Program. Chapter 4, Section 10,
“Operational Requirements” requires spills, excursions, and releases of a certain magnitude to be
cleaned up in a timely manner. Additionally, since the inception of the Uranium Recovery
Program, the program’s staff has been regularly accompanying the NRC staff on inspections.

Uranium Watch Comment, Group 2.5

Comment group 2.5 is related to Chapter 9 Transportation. Comment 2.5.1. refers to
comment 2.4.2 as it pertains to Chapter 9.

WDEQ Response

The Program is aware of these transportation issues. Two of the URP staff accompanied
the NRC on the inspection related to the confirmatory order related to these transportation issues.
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Uranium Watch Comment, Group 3.1

The State of Wyoming should include, not just incorporate by reference, applicable NRC
regulations.

WYDEQ Response

Incorporation by reference is an NRC accepted manner to capture the required language
in the State’s regulations.

Uranium Watch Comment, Group 3.2

Comment 3.2. states that Wyoming should encourage public participation through
making all licensing and permitting documents readily available to the public through an
electronic database similar to NRC’s ADAMS.

WDEQ Response

The URP agrees that public participation is important to the program. Wyoming will
make an effort to post important documents electronically.

Uranium Watch Comment, Group 3.3

Comment 3.3. states that Wyoming must place important Uranium Recovery documents
on dedicated web pages.

WDEQ Response
See the previous response.

Uranium Watch Comment, Group 3.4

Comment 3.4. requests that the documents posted to a dedicated web page include:

e Licenses and permits;

e License and license amendment applications;

e Agency requests for additional information;

e Technical and environmental analyses of licensing actions;
e Inspection reports;

e Notices of violations;

e Orders;

e Draft and final licensing actions;

e Public notices;

e Reclamation plans;

e Excursions and other reportable events;

e Required quarterly,

e Semi-annual, and annual reports, and,;

e Any other reports or documents required to be submitted by a license condition.
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WDEQ Response
See the response to Comment 3.2.

Uranium Watch Comment, Group 3.5

The commenter requests that the licensee fee structure be able to fund the systems and
employees that will assure that all relevant licensing documents are made conveniently available
for public use in a timely manner.

WDEQ Response

The licensee fee structure accounts for direct and indirect costs. The efforts referenced in
Comment 3.2. will be funded through the licensee fee structure.

Uranium Watch Comment Group 3.6

Comment 3.6. states that It is unclear what will happen to the thousands of uranium
recovery licensees in Wyoming once Wyoming becomes an Agreement State for these
operations. The comment requests the Department urge the NRC to maintain these document
files on ADAMS.

WDEQ Response

Wyoming does not have thousands of uranium recovery licensees in its boundaries. At
the time of Agreement, existing licenses will become state-issued licenses instead of NRC.
Documents related to these operations will be retained on ADAMS until NRC removes them.
The Department will ask the NRC to retain these documents in perpetuity, or until URP can
establish an electronic filing and storage system.

Uranium Watch Comment, Group 3.7

The commenter requests the State of Wyoming review the newly issued revisions to the
NESHAPs for radon emissions from operating uranium mill tailings in 40 CFR Part 61 Subpart
W. The commenter further requests that the State of Wyoming supplement these rules through
rulemaking or license condition, and not rely on the EPA to implement their requirements.

WDEQ Response

Subpart W was promulgated by the EPA. The State of Wyoming will not enforce Subpart
W requirements that are not incorporated by the State of Wyoming regulations.

Uranium Watch Comment Group 3.8

The commenter requests Wyoming establish a numerical emission standard, monitoring,
and reporting requirements for heap leach uranium recovery operations.

WDEQ Response

Wyoming will ensure that the concept of ALARA is maintained at all uranium recovery
operations as it relates to public and occupational radiological health.
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CHAPTER 1

GENERAL PROVISIONS

Section 1. Authority.

@ These rules and regulations are promulgated pursuant to the WWyoming
Environmental Quality Act, Wyoming Statute (W.S.) 8§ 35-11-2001 et seq. These rules and
regulations are effective upon filing with the Secretary of State.

Section 2. Purpose.

@ It is the purpose of these rules to state such requirements as shall be applied in the
use of bypreduct-material-and source material involved in the extraction anéd or concentration of
uranium and or thorium in source material and ores at uranium aaé or thorium milling facilities and
the management and disposal of associated byproduct material (referred to throughout these rules as
licensed material) such that the Department can ensure the protection of the public health and safety
to all persons at, or in the vicinity of, the place of use, storage, or disposal.

Section 3. Scope.

@ Except as otherwise specifically provided, these rules apply to all persons who
receive, possess, use, offer and receive for transfer, own, or acquire any bypreduct-material-of
source material from-the involved in the extraction and or concentration of uranium and or thorium
in source material and ores at uranium and or thorium milling facilities and the management and
disposal of associated byproduct material. Nothing in these rules shall apply to any person to the
extent such person is subject to regulation not relinquished by the United States Nuclear Regulatory
Commission (NRC). These rules do not govern the mining or removal of source material in its
natural state or independent or commercial laboratory facilities that possess, use, or accept
byproduct or source material.

Section 4. Incorporation by Reference (IBR) of Code of Federal Regulations
(C.FR)

@ AVAILABILITY OF REFERENCED MATERIAL. The federal rules adopted by
reference throughout these rules are maintained at the following locations:

Q) Electronic copies of the federal rules adopted by reference throughout
these rules may be obtained from the U.S. Government Printing Office, http://www.ecfr.gov; and

(i) Volumes of the federal rules adopted by reference throughout these rules
are available for public inspection at the Wyoming Department of Environmental Quality,
Uranium Recovery Program, 200 West 17th Street, Suite 10, Cheyenne, Wyoming 82002.
Printed copies of the federal rules adopted by reference throughout these rules are also available
at cost from the U.S. Government Printing Office, 732 North Capitol Street Northwest,
Washington D.C. 20401 or at http://bookstore.gpo.gov/catalog/laws-regulations/code-federal-
regulations-cfrs-print. Copies of the federal rules adopted by reference throughout these rules
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may be requested at cost through the Wyoming Department of Environmental Quality, which
will order the materials from the U.S. Government Printing Office.

Section 5. Definitions.

The following terms, as used in these rules and regulations shall, unless the context
otherwise requires, have the following meanings:

@ "Absorbed Dose" means the energy imparted by ionizing radiation per unit mass of
irradiated material. The units of absorbed dose are the rad and the gray (Gy).

(b) "Act" means Environmental Quality Act, W.S. 88 35-11-103 et seq {2016}

(© "Action Limits" means the minimum and maximum values of a quality assurance
measurement that can be interpreted as representing acceptable performance with respect to the
parameter being tested. Values less than the minimum or greater than the maximum action limit or
level indicate that corrective action must be taken. Action limits or levels are also sometimes called
control limits or levels.

d) "Activity" means the rate of disintegration (transformation) or decay of radioactive
material. The units of activity are the curie (Ci) and the bequerel (Bg).

@) "Adult" means an individual 18 or more year